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SIXTH CURCUIR 
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No 78-627 0 Argued April 24, 1972 -Deeded July 2, 1970 


A numiber of students in the Dayton, Ohio, school! system, (hrough their 
parents, brought this achon m Distriet C ourt im 1972, alleging that the 

Fay ton Board of Education, the Stat® Board of Education, and various 
local and statp officiala were operating a racially segregated school system 
iv violation of the Equal Hrotection Clause Ola Fourteenth Amend- : 
ment. After protracted htigagion at both the ¢fial and appellato lovels,, 
the District Cotirt dismissed the complamt, rnhng tat, although the 5 
Divtow Schools concededly -iahisre lughly segregated, the Daytan Bonrd’s 
lure to alleviate this condihon was not actionable absent ‘sufficiont 
evidence that the racial separation’ had been caused by the Board’s own 
purposeful diserimiatory conduct. In the District Court's vigw, plain- 
ffs had failed to show cither diserimmatory purporo’ or kogregative 
eet, or both, with respect: to the Board’s challenged practices and 

» poheres, whieh ainclyfed frealty daring and assignments, the use of 
optional attgndanee zoues and transfer policies, the loention ghd con- 
struction of new and expanded school facilities, and the reseiwsion of 
cerGtin priormyesohitioas recognizing the Board's responsibility to eradi- 
eato racial separation mothe public. schools. The Court of Appeals 
roversed, holding that rt the time of Brown v. Board of Education, 347 
US. f8 (Brown 7) in 1954, the Dayton Board had operated a racially 
xegregated, dual sehool system, that itt was constitutionally required to 
chsestabhah that system and its effects, that at had failed to discharge 
this duty, and that the conmcquc nees of the dual systert together with" | 
the intentionally segregative atipaet of various praetices since 1954, were 
of aystemwide import and an Appropriate basis for nay tomwide caniedy. 

Held: : 2 

1. Ou tho record there is no basis for detarbing the Court Mf Appeals’ 

holding that at the tine of Brown J the Dayton Board was intentionally 
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= Bytabus : ° 
operating a dual school system in violgtion of ghey ‘Equal Protection 
Clause. Pp. 7-2. t . , 
2 Civen the fact thatya dual bystem existed an’ 1054, the Court of 
Appeals also properly held that the es Board was thereafter under 
a contimung duty to eradicate the Affects of Uhat syatem, and that the 
avatemwide natuc of fho ‘violation furmahed prima facie proof that 
‘current. segregntion in’ the ayton Hchools was caused at ‘foast in part 
by prior intentionally seg i" official acta. Part of uh affitmative 
duty imposed on a sehool ea 48 tho obligition not to take any notion 
— that would impede the process of disestablishing tha dual system and 
ita offects, Wright vy. Council of City of Emporja, 407 U.'8. 451, and hore 


the Dayton Board had engaged nm many post-Brown J actions that had 


the offect. of mereasing or perpetuating segregation. ‘Fhe measure of a 
scheel bonard’s post-Brown [conduct under ny unsetisfied duty to 
hiquidate -a dual system is the effectiveness, not the purpose, of the 
actions an vdecrensing or anereasing the segregntion caused by’ the dual 
aystom. ‘The Dayton Board had to do more than abandon ite’ prior 
discriminatory purpose, Keyes v. School Dist. No. 1,412 U. 9. 189: 
"Swann vo Charlotte-Mecklenburg Bd. of Fd, 402 U9. 1. Tho Board 
has chad an affirmative reyponmbilty to seo that pupil assignment 
polte es and school constrnetion and abandonment: practices wero not 
ined and did not serve to perpatuate or re establish ‘the deal system, 


and has a “heavy burden” of showing that actions’ that‘ineraased or con- . 


tinuctl the effects of the dual system BOTVO important and legitimate 
ends. Pp. 9-12. 

3. Nor is there pny renson to fatlt the Court of Appoals’ finding, 
after the remand of this case in’ Dayton Board of Education vy. Brink. 
man, 433 U8. 406, that a sufficiont case of current, systemwide effact 

“had beeu established, Tlas Was udt oa Tune of Keyes, supra, whe 
owas held that “purposeful disermnndtien moa substantial part o 
school system furnishes a suffieent basia for an imferential finding o 
ayatomwide discriminatory intent undess_ othorwixe rebutted” “and that 
“givert the purpose to operate a dual sohool uystoin ono could infor a 
connection between such a purpose and ‘racial separation im othor parts 
of the sehool syste.” Columbus Bagrd of Education v. Panick, ante, 
at. Phe Court of Appeals was also justified i utilizing the Dayton 
Board’s faiture to fulfill ity affidmative duty and its rondyet perpotuating 
or inercasing segregation to trace the ecurront, aystomwido sogrogation 
back to the purposefully dual system of the 1950's and the subsequent 
acts of intentional discrimination. Pp. 12-14. s 
BH We. 2d 243, affirmed. im ; . 
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Manaian., Bruackmun, and Srevens, JJ), jomed. Strewarr, J., filed a 


* disgentmg opinion, in which Bunorr, C.D, joined. Powsun, J.. filed a 


dissenting epunen  Reangtivr, J. filed a dissenting eprmoen, im which 
. + v 
Powrnn, J sjomed. 
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W yi, . J.,, delivered the opinion of the Court, im which Brennan; 


ped 
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NOTICH :.Thisopinion ta subse rmaf revision before publoation 
fa the prove iner® eo of the Tatts: Ktates Noportd Roadera ara ro 
quested to notity , ho Reporter of Dectstons, Bupreomo Coprt of tho 
nited Atates, Washington, DC) 20044, of “any type tg Lor uther 
formal errers, in order that corrections way be made hefare tho pre- 
imtpary print goes to VEeeN: 
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(1 yi of Gertiorari to the 
United ‘States Court of Ap- 
peals for thd Sixth Circuit. 


Dayton Board o£ Education 

et al, Potitioners, F 
Bo 

Mark Britiltman et. al. 


r . | July 2, 1979| 


Mr. err i Wrrrrg delivered the opiviian of the C ‘ourt.” 


This litigation haa « protracted history in the courts below 
and has ready resulted in one judgment sad opinion by this 
Court, 483°U. 8: 406 (1977). Tn ita most recent epinion, the 
“United States Court of Appeals for the’ Sixth (irewut approved 
he aystennw ide plan for desegregatipg the pubhie schools of* 
Dayton, Obie. Brinkman y. Gilligan, 583 F. 2d 243 (CA6 


—f97¥h- The Court of Appeals found that the Dayton Boards. 


of Edueation had operated a racially segregated, dual school 
4 syste at the time of Brown vy. Roard of Fdycatton (1), 347 


4 (LS 8. 483 (N54). and that “Liphe evidence of record demon- 
atrates couvineingly that defendants have failod td-efiminate - 


the COnM it systemwide effects of their prior diserimina- 
tidy” and “actually have exacerbated the racial separation 


" oxptting ati the time of Brown 7." 583 ©. 2d, at, 253. We 


granted fertiorari, “-  U. G (4979), aud heard argument. 
in thte Case in tarylom with aca Board of Education v. 

Peniek, ante, pe we now affirm the judgmend of the 
Court of Appeals. ‘ a3 ; 


’ 
“, JS - J ‘ b 


‘ y 
Tho pubic schools of Dayton are highly segregated by race. 
In the year the complaint was'filed, 43% of the atudents in 
tho Dayton system were black, but 51 ‘of tha69 schools in the 
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aystem: were virtually all-white or all-black.! Brinkman v. 
Gilligan, 448 F. Supp. 1232, 1237 (SD.Ohio 1974), A number 
of studenta in ‘the Dayton syatem, through their parents, | 


brovght this action on April 17, 1972, alleging that the Daytou 
Board of Eduestign® the State Board of Edueation, and the 


CpPpropriate local and state officials 7 were operating a racially 
segregated: school system in violation of the Equal Proteetion 
Clause of the Pourteenth Amendinent.. The plaintiffs sought 
w court order compelling desegregation. The District Court 


Phe Court of- Appeals set ont the undisputed statisties: 


we 


Dayton school system tn 1951-52, 0f 47 sehoots, 388 had atydent enroll 
ments 90 per cent or more oge race (4 blacks, 34 whites). Of tho 35,000) 
puyals ans theo distrtet, TO per cent werd black Yoetvover half of all black 
paipils were ehrolledsin the four all black schools; qnd 77.6 per cent of all 
mipils’ were assigned to virtual one race schools. “Virtual one ree kehooks”. 
refers to schools with student enrollments 90 per cent pr more ono rage. - 
In 1963-64, of 64 aghools, 57 had student. enrollments OO per cent or more ” 
one race (13) bdaek, 44‘ white) Of the 37400 pupils im, the distriet, 27.8 
percent were lack | Yet 702 per cent of all black pupils were enrolled 
in the 13 black sehools; and 88,8 per, cent. t all pupils wore enrolled in 


atreh one rage sehools. . sd Z 7 

“ln 7 (the year the complaintavas fifed), of 89 schools, 49 had 
student: enroflments 90) per cent or mgre one ree (Zt whlack, 28 white). 
Of the 54,000 pupils, 427 per cent: were blak: and 75.9 pertcent of all 
blickwtudents were assigned to the 2b blrek@ehools | ln 1972-738 re year 
the hearing was held) of 68 schools, 17 were virtually one race (22 black, 
25 white): fully SO per cent of all classrooms were virtually one yace 


(Of the 50,000) pupils a dintriet, 4660 per cent were black). oe \ ). 
JN 


Mi ‘Every school whieh “vas 90 per cent or more blacks in 1957--62 or 
1963-64 or 1971-72 and whieh os still in use today remains 90 per cent ‘or 
more bliek, Of the 25 white schools in) 1972-73, all opened, 90) per et 
or more white and, if open, were 90 per cent or more white im T97E 79, 
1963 Gland LOST S205" Brinkman Guligan, 588 2d AB, 2 CLOTSY, 
queting Brinkman vo Gudligan, 508 Yd OS, OO -695 (CAG L974) 
eo ln the Last stages of this iitigation, respondents did not press ther 
ghotms agains? Che state offers  Onb the Davgon ‘Bonrd and local oflieinks 
petitioned for writ of eerhorarn ” ‘ 


oo. . . 
Forollment datt© from the ‘Paytop system reveals the substantiy! Inek | 
of* progress that has been made over the past: 23 (oars in integrating tha ~~ 
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sustamed their challorige, determining that cortain aetions by 
“the Dayton Board amounted to nr oe of 

es the Fotrteenth Amendment. Pet. App. 12a. The District - 
Court alsa approved a plan having limited yemedial objectives. 
The District -( ‘ourt’s judgment that the Board had viol ted 
- the Fourteenth Amendment was, affirmed by the Coutt of 


. 


Appeals; buf after taviee being’ reyersed on the gttound that the 
preseribed remedy was inadequate to climinate all vestiges ‘of 
state-inyosed “segregation, the, District Court ‘ordered ¢ the 

| dove take, the necessary st¢ps (0 assure that cach school | 
in the system: would rguehly. Aflect, the ayatemwide ratio of 
black 4anll white students. Pet. App. LO8a4. Tho Cfrurt. of 
Appeals then affirmed. Brovkman v, Gilligan, 889 2d 1084 7 
(CAG L978). - . 

: We reversed the indgmyytt of the Goutrt. of Appeals Ane 

' ordered the caso renanded to the District, Cougt Tor furthe 

proceedings. 443 U.S. 406 (1977), Yn light of the District 
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\ The viokihon fouyd by AB strict Court had three major components: 

_ tirst, the Inarked treial sepuumtion of students, which the Board had made 
no sumifiernt effort togalter; second, {bef wohanton of optional attendance 
zones, In samig cases rrewly motivated and having ay an segregnuive 

tY effect an two Nigh school zones; and (hird, the Board's resepesion of pre- 
viousty adopted resphitions recpeMizing the Board's role im facial “HOR TCRA- 
fion and ifs responsibility to efadiente the existing pattern : 

* To preserveyontinuity sthy-cour exempted enrolled ligh sehaol students 
for tye neadenvic, years And the court ueted tht at col} evaluate on} 

wT easdeby case basys any de RPtions from the target gereentagé ‘The court, 4 
moreoypr, seb town ee et giidehitts to she followed in achiovitty the 
redistrybutions (1) stidents would “he permitted to attend neighborhood 

-walkan xchools in those neighborhoods whtre the schools “were alrondy , 
within the approved ratios, (2) students would be transported to * 
nearyst nvatlable school, and (3) ne stident would be transported furt 

/ than iv ales or, ub trrveling: Cid) distance would thke. mofé tine, for . 
/ longer than 20 minutes ‘The Distriot Coutt appomted a nywstar to 

supervine the logistics of the plan. Cerban other pawuculyrn were worked 
out when the master’s Feport: was filed. “The plan has noy cheen in effeot 
“for three school yenrg, , ¢ . 7 
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Court's hited findings regarding liability," we concluded that 
there was no, warrant for imposing Ja. systemwide remedy. 
Rather, the District Court should have “dgtermine [7] how 
much incremental segregative effect these violationa had on 
the. racial distribution of the Dayton school populgtion’ as 
presently constituted, when that distribution is egmpared to 
what it would have been m the absence of such constitutional 
violations. ‘The remedy must be designed to redress that 
difference, and only if thW@b-has been a systemwide impact 


may there be a systemwide remedy.” [d., at 420. In view, 


of the confudion evidented at various stages of the procecdings 


Yegarding the scope of the violation established, we remanded ° 


the ease to permit: supplementation of the record and specific 
Tindings addresse d to the seope of the remedy, td., nt 418-419, 
but allowe ‘d the existing remedy to remain in effect on remand 
subject to further orders of the District Court, id., dt 420-421. 


- The District Court held a supplémental evidentiary hear- 


-ing, undertook to review the entire record anew, and entered 
findings of fact ‘ind conclusions of law sand & judgment, dis- 
nussing the complaint? » support of its padgment, the Dis- 
trict Court observed that, although various instances of pur- 


 poseful segregation in’ the past * eviderced “an; inexensable 


history of thistreatmenst of black stidents,’ » 446 VF. Supp., at 
1237, plaintiffs had failed to prové that acts of intentional . 
sc eeegapion overs 20) years old had any gurrent ineremental 


segregebive effects.” The District Court) conceded that. the 


* 


cusd 
per sen congtitagional violation, and reecission of prior ‘resolutions pro- 


* posing doaegregation is unconstitutional only if the, resolutions were re 


« ured im tho frst: place by the “ourtédnth Amendment. 433 U. 3., At 
H13 4th "hus, the scope of liability extended nogfurther than the uge 
sof some ophonal zones, whieh apparently had a ee effect. only as to 


, certain high sechepls, and the: roscigsion\of the tyolutions “ far an at they 


pertained to those high schools. See td. nti, 
a Tho iia ee Observed that “[m Jony. af these practices, if they 


Ba a three parts of the violation found by the Distriet: Cowrt, are dis, 
ed yn. 8, supra. Rfeinl imbalance, w6 noted in Dayton I, is not: 


& 


a 


. 


eee ae highly. segregated be 


An the istrict Court's eyes, plaintiffs had failed te 


< ; I 7 ¥ Tn a 
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ruled that the 


» alleviate this candition was not actionable 


— failur 
abseng sufficient evidence.that the racial separation had been 


ory conduct. 


eausediby the Board’s own purposeful «iserimina 
show either 


discerning tory purpose cor segtegative effect, or both, with 
respedt to the challenged practices and polictes of the Roard, 
which ineluded faculty hirmg and assignments, the use of 
optionn{-atdendance zones and transfer policres, the location — . - 
wd constryttion of new and expanded school tacilities, and ° 
tho redission of certain prior resolutions recognizing the 
Board's esponsibility to cradicate racial separation ino the 
pubhe sdhaoly’ -p oF > 


* ‘ 


te : 
. 5 a . 3 . « 

existed today, woudd: violate the qual’ Protection Cluuse.” Brinkman v 
Gilligan, 448 fe Supp. 1232, 1236 (SI) Ohip 1077). Tho court idetitified 
certaim Board policies as) being “omong’such practices: until at lest, 
1934, black clomemary students were kept geparate- from white aludents; —. 
unt approximately. L960 igh school athletes were. deliberately segregated 
by. vabextand until about that same (ime black students at one high school * 
were ordered or mduced tosit at the rear of classrooms and suffered other. 
indigmities. ‘4 2 

T Reviewing the faculty assignment nyt hiring sdeabtines, the District 
Court found that until at least 1951 the’ Board's policia@whad been inten- 
tionally segregative. Buti thate'venr the Board insituted a poliey of 
“dynamic gradualiam’” and. “by 1960 all tpaces of segregation were virtually 
uninated” fd. at 12388-1239. Reasoning that the predominant: factor 
ie racial identifiability of sehools is the pupil population and not the 
Hy, the eourt ruled that plamtiffs had not established that past. dis- 
Mnination in frdulty assignments had an ineremental segregative “effect: 
“Similarly, the ‘court: ruled that the  plyindff children had not shown 
that the Bohrd’s use of attendance zones: and: tranafera denied equal pro- 
tection. An certain instances, wegregntive intent hac not been satisfactorily 
demonstrated % In fitet, the District Court. reveraed jtse}f with respect to 
the high school optional zones it had earher held unconstitutional fn 
other qstances, current segregative feet had not ,been proved. Though 
another high sehool, Dunbar, had Deen created nd maintidined until 1962 
ax a citywide black high sehool, the Diatret Court found that because of 


m1 


_g the increasing black popujation in {hat area Dunbar woukt have been + . 
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The. Court. of Appoals reversed. The basic ingredients of - 

the Court. of Appeals’ judgment were that at the tirhe of ' 
Brown T, the Dayton Board waa operating @ dhal school ays+ 
tem, ¢hat it was constitutionally required to.disestablish that 
csyatem and its effects, that it had failed to discharge this duty, 
and that the consequences of the dual ayatem, together with 
the intentionally segtegative impact of various practices spice 
1954, were of systemwide import and kn appropriate basis for 
a systemwide remedy. Th arriving at these conclusions, the 
Court of Appeals found that-in some instances the findings of 
the Distriet Court. were clearly erroneous and that in: other 

respects the Distriet Court bad made errors of law. 583 F.2d, : 
at 247. Petitioners contend ‘that the District, Court, not the 
Court of Appeals, correesly understoou-both the facts and the 
Inw. ; i ’ . 7 gs 

po. _ . A : @a .. , . ) 

» virtually all. bluck by 1960 anyway. And though until fh carly 1050'R/ 

black, orphans had been bused past nearby white schools to nll-black\ 
- Schools. this “arguably” chserimuinatory conduct had got bears shown by 
“objethive proof" 4o have any continued segregative effect a lth, at 1241, 

The court also looked to sehool comstruction and niting . practices. 
Although 22 of 24 new sehools, 78 of 95° additions, and 26 of 26 portable 
schools butt or atilized by the Board between | M50) and 1972 opyned 
virtually all black or all white, and though many of tho secompanying 
(eeimions appeared to be so without mary ratipnale as to be “haphazard,” 
the Distriet. Cdurt’ found that: the plaintiffs ad not. shown purporefil 
“stgregahion. The court also fefused to Investigate whether the Board 
had any legitimate gronnds fer the failure to close!some schools and con- 

: poltdate- others when cnrothuent dechned in recent years. Though sueh a ~ 
° COUTSe would ‘have decreased racial separation ang saved money, .the court 
4 found nor evidence of discriminatory purpose 4n thdse facts. Nor did the 
Leourt. gee any hint of er velaiie Y purpose in the Board's deeasions ‘in 
“ he 1940'g to supply schaol services of legally segregated housing projects 

hnd-to rent clementary school spac i such projeetd} : 

; Finally, the court: held’ (hat tha Board's reseigsion of, its eles reso- 
lutions was not violitive of-- tht Wkrtecnth Amendment, ainge, in light of 
the courts Buding that the current segregation had no imeonatitutional 

‘origin, The Board had nos constitupional obligation te adopt the resolutions , 


in.tHe first place. 3 7 
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The Court of Appedls expressly. held thet, 'Moro time of | 
Brown I; defendanta were intentionally” operating a dual 
xehool sygtem in violafion of the Equal Protection Clauss of |’, 
the fourteenth, amendment,” and that thé “finding af the 
Distriet Court to the contrary is clearly erroneous. 583 Ro 
Bd, nt 2AZ~( footnote omitted), On the record ofore us, Wwe . 
perecive no basis for petitioners’ challenge to th 8. holding of — , 


the Court. of Appeals." . 


Concededly, in the carly 1950’s, “77.6 per cent. of: all students 
tage ac talec ily thick one raea aeconnted, for DO perednt 
ob more of the students and 54.3 pereent of the black students” 
were agsigned to four schools that were 100 percent blak.” 


- Td. ab 248-249, One of thése schoulg twas Dunbar -High 


Sehdal, which, the District, Court found@had been-eatablished 


“fs ye distccincide black highschool with an all-black faculty 


and a black prine ipal, and remained so at the time of Browen ps 


, ae until 1962. 446 F. Supp. at 1246. The District Court 


algo found that “among” the early and relatively undisputed 


nets of purpdseful segregation was the establishment of Gat . 


‘field as a black ‘elementary school. [dat 12386-12387. The 


Court. of Appeals faund that two other clementary schools 
were, through e-similar process of optional attendance zones : 
and the creation pnd maimtenanes of all- bladk faculties, inten- 


tiotiglly designated and operated as all black schools ut the 
a i : - . 

“We have net quarrel with our Brother Stewarr’r® Foetornt conclusion 

that there i8 great value in appellate courts showing deferrence to the fact- 


— finding of Ipenl trant judges. Post, at ----- . The clearly erronéous atindard * 


serves that purgose well, But under. that standard, the fole and duty of |, 


“the Court of Appeals are clear’ it must determine whethet the trial court's. 


findings are clearhy erroncous, sustun theme if they are not, Bht set them 
aside af they are “The Court of Appents performed its satreenulalile dhityain 
Hus case and concluded thatthe District ( ‘ytirt lind erred. PAMermg wih 
our dWssenting Brothers, we «ee nf reason on the ree ord before as to Upset | : 
the judgment of the Court of Agents i this respect. : oa 
4 m* ae 
= oe &, . 


ao . . Pid : 4 ro: . 2 
: a TY] ; 7 2 3 : ; 


7 


st 


$ 


Sema 


4 DAY'FON BOARD OW E DUCATION ‘v BRINKMAN. | 


I: ee iw -the 1040's, ne at the time ae Beaten a Det FO 2d, at 
249, 2 5O St. Additionally, the District C vurt had spegifically 


” found that in 1950 the faculty at LOO% Hack seboola wag 


1a blick and that the faculty at all other schools was LOO% 
white, » 6F Supp. at a8. - ; 

These facts, the Court-of Appeals held, ande clear ‘that the. 
Roast was purpoesctully operating segregated schools uta sub 
stantial part of the district, Wich warranted an wiferencé“tungd | 
a finding that: segregation in other parts of the syatem was 


also purposeful absent evidence sufficient to support a, finding . 
that the segregative actions “were not taken in effectuation of 


® ‘policy to create or marntein Segyegation’’ or were not Among 


thea “factors cnusing thee Nisting eondibean of sOgre mation 


‘put ‘BO athools.” Keyes V. School Diat. No.1, 413. UL 8. 180. 


214 C1973); woe ad. at 203; Columbus, ante, at ~ -. The : 


Diatriot Court had the ‘refore ignored, the’ legal aignifichuee of 
the intentional maintenance of a subsfantinl number of black 


sehQols in thre system at the time of Brown Lo tt baie! also . 
ignored, pa to ms Vet tarlutte. Mecklenburg Boarde .. 


of Bdacaftdn, AW US. tis (L071), the. smitiatuce of pur- 
poseful se heigatinn in pas assignments in pstAUlehatig the- 


r 


\ 


existence of 1 dul sehool system ; * here the “purposeful .— 


. a “4° 


"We do aot dtpreente’ de relevance of scuregated faculty Avaygnmente ” 
ax one of the factors in provjatthe eyestence of wsehool system tit yAlinl 
for teachers and studente: but to the extent that the Court of ee nls 
thnder tood Swann a Chanotfe Meckle nhury Board of Educ afro, AOL ee 
1 (1971), as lnsldlings th: it faetlty segregation makes outin prema fre we enne 
not. shi Sal intentionnily derminatory Jpeulty assignments cont rary to 
the Fourtecnth Amendment but also of purposeful raewl aggignment of 
xtademts, Chis as mf overreaching Of Swann, Fe ay ‘ 

The Court of Appeals alto held: that-the Distriet Court hi not given 
proper we ucht gfe Oliver Vo Michigan State Board of. Wwe gti, HOS Te vd 
178, WS2 (CAG 1974), cert demed, 121 US 963 OTM where the Court 
uf Appeal had$helde hae fs] presumption al, SOWEO RELY Purpose ATISCH 
when plondffs etabhsh that-the natural, probable, avd foreseeable resitt of 


wiblic feuds nethoon or mnefiong was an imerease or perpetuation of public 
: ae I : 
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__ segroggtion of faculty by race was inextricably tied to racially 
inne sd studert-assignment ‘practiees.” 583 FP, 2d, at 248. 
Basett\on its review of the entire-record, the Court of Appeals 

concluded that: the Board had not responded with safficient 

oo) oe 5 evidence to gounter. the inference that a dual dystem was in 

: ‘ existence in’.-Dayton in 1054. Thus, it; concluded thatthe 

a 3 > Boards | sintentional s sogregative practices cannot be confined 


© in one distinct area”; they.‘ ae the entire ae public, 


school system.” d., at 252... & . 
ee, cae ae . a a ° Wo, 
Petitioner® next contend that, ever if a dual system did 
exist a quarter of a century ago, the Court. of Appeals erred 
i. finding any widespread violations of constitutional duty 
since that tame. +. . 
Given intentionally peerteated schools #1954, however, 


the Court of Appeals was quite right in holding that the Board - 


was thereat ter under a confinuing duty to eradicate the effects 
of that system, Columbus, ante, at —--=—, and that tho 
systemwide nature of the violation furnished prime facie proof 
that current segregation in the Dayton schools ‘was caused at 
least in part by prior intentionally segregative official acts. 
Thus, judgment for the plaintiffs was authorized and required 
absent sttficient countervailing evidence by the defendant 


school segregation,” aud thad [t]he presuntption becomes proof untess 
the defondauts affirmatively establish that their action or maction was a 
consistent and resohite application of racially neutral policies’ Wo have 
never held that aya general proposition the foresceability of segregative 
consequences: makes ont a prinu facie case of purposeful racial discrimina- 


tion and shifts the burden of producing evidence tothe defendants if they — 


¥ are to egeape judgment; and even fhore clearly there is no Warrant in our 
cases for holding that such foreseeability- routinely shifts the burdon of 

eae to the defendants. Of course; as we hold in Coltembus today, 

“4 ante, at, proof of foreseoable consequences is one type of quite relovant 
evide nee of Hii discriminatory purpose, and it may itself show a failure 
oe to fulfill the duty to eradicate ‘the consequences of prior pyrposefully 


‘diserimimatory conduct. , See supra, al ~-—. 
’ . 2 
ye » ; ; % 
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ailiol officinls. Keyes, supra, at 211; Swann, supra, at 26. 
At the time of teml, Dunbar High School and the threo black 
elementary schools, or the schools that sueceeded them, re- 
mained black schools; and most of the schools in Daytgn were 
virtually one-race schools, as were’ 80% of the classrooms. 
“Woery school which was 90 pereent or more blac kin 1951 
or 1963-64 or JUTE 72 and which is still in use today at 
90 pereent or mare black. Of thy 25 white sehools m= 1972 73, 
gy oall openedd 90 percent or more white and, if ‘opened, were 90 
, _pereentyor more white in 1971-72, 1963-64 and 19bf- 5200 
“5R3-F. 2d, at 254 (emphasis in original), quoting Brinkman v. 
Gilligan, FOB F.2d B83, 694-695 (CAB 1974). Against 
this braekground, the Court of Appeals held “[t}hat the evi- 
denee of record. demonstrates convincingly that defendants 
have failed to eliminate the continuing systemwide effects of 
their prior discrimination and have mtentionally maintained 
a segregated schoo} system down to the time the complaint 
was filed in the present case.” 583 F.2d, at-253. At the very 
least, defendants had failed to come forward with evidence to 
deny “that the current racial composition of the school popu- 
lation refleets the systemwide impact” of the Board's prior 
discriminatory eonduet. Td., at 258. a A 
Part of tho affirmative duty imposed by our cases, as we 
decided in Wright v. Council of City of Emporia, 407 U.S. 
451 (1972). is the obligation not to take any nection that would 
impede the proeess of disastablishing the duabsystem and its 
effects. See also United States v. Seatlaud Meck City Roard 
of Kdueation, 407 UL 8. 484 (1972). The Dayton Board, 
however, had engaged in many post-Browrf actions that had 
the effect of Mereasing Or perpetuating segregation. Phe Dis- 
triet Court ignored this compounding of the original constitu- 
tional breach on the ground that there was yo clireet evidenee 
of continued discriminatory purpose, But the mensure of the 
post-Brown conduet of a sehool board Wider an unsatisfied 
duty to liquidate a dual system is the effectiveness, not the 
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* dpurpoge, of the efions in leds or increasing the eens: 


gatton caused by tho-dual system: “Wright, supra, at-460, 462: 


- Daria v. School Commissioners of Mobile County, 402 U. 3. 


33, 37 (1971); see Washington v. Davis, 426 U. 8. 220, 243 
(1976). As waa clearly egtablished in Keyes and Swann, the 
Board had te do more than abandon ita prior discriminatory 
purpose. 413 ULS., at 200 201, n. LL; 402 ULS., at 28. The 


Board: has had an affirmative responsibilty to see that pupil 


assiygnmient policies and schoo! construe tion and abandortment 
practices “are not used amd do not serve to perpetuate or 
re-oatablish the dual school system,” Columbus, ante, at +--+» 


and the Board has a ‘heavy burden’ ” of showing g that actions — 


that increased or continued the effects of the “dual system 
serve important and legitimate ends. Wright, supra, at 467, 
quoting Creen v. ( aie, School Board, 301 U. §. 430, 439 


(1968). e 


The Board has never ore contended that it fulfilled ite 
affirmative duty or.the heavy burden of explaining its failure 
to do'so. Though the Board wth often put on notice of the 


- effects of its acts or omissions,” the Distriet € ‘ourt found that 


“with one [counterproductive] exeeption .. . no attempt. WAS 


made to alter the racial characteristics é any of the schools.” 


»446 F. Supp., at 1237. The Court of Appeals held that far 
from performing its constitutjonal duty, the Board had en- 
gaged in “poat- 1954 actions which actually have exacerbated 
i racial separation existing at the time of Brown I” 683 
¥ Od, at 253. The court reversed as clearly erroneous the 
District Court's finding that intentional faculty segregation 
nae ended in 1051; the Court of Appeals found that it had 


Sa ry 
’ 


-1°'The Board heard from the local NAACP and other community groups, 
the Department of Health, Kducation, and Welfare, the Ohio State Depart- 
mond of [Edueation, and a citizens advisory graup the Board had appointed ; 
at (Rabe the Board itself expreased its recognition of the problem arid of 


1252, 


ite reaponsilitity, howe! utinygtely it did nothing. 446 F. Supp., at 1251- © 


‘ 
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\ 

effectively continued into the 1970's.) This Was a aystemwide 
practices and strong evidenee that the Board was continuing 
ith efforts to segregate students. Dunbar High School re- 
omained.aa a black high achool until 1962, when a new Dunbar 
Migh School opened with a ‘virtually all-black faculty ‘and 
student bady. The old Dunbar was eonverted into an cle- 
mentary school to which childyen from two black grade schools 
were-assigned, Furthermore. the Court of Appeals held that 
ainee 964 the Board had used? some “optional attendance 
zones for racially diseriminatory purposes in\elear violation. 
of the. Equal Protection: Clause.” Id., at 555, The District 
Court’s finding to the contrary was: clearly ‘erroneous!’ At 
¢ the very least. the use of such zones amounted to a perpetua- 
lion of the existing dual school system. Likewise, the Board 
faileg in its duty and perpetuated racial separation in. the 
schools by its pattern een construction and site selection, 
reeited hy the District. Court, see n. 7, supra, that resulted in 
2° of the 24 new schools built between 1950 and the filing of 
. the complaint opening 90% black or white. "Phe same pat- 
Under the pohey of “dytimic grnduaham” instituted im INKL, see un. 7, 
x " supr@, binck teachers: were assigned to white or nixed achools when uid, 
a surrounding communities were ready to accept black teachers, and white 
: Noe who agreed avere assigned to black schools) App. [82-Ex. By 
1969 each school ino the aystem had at least one black tencher, The Dia- 
iret Conrt apparently did not eae the post- T9451 pohey wit purposeful 
; discrimination -H16 °F Supp.) at 1238 1230. We think the Court of 
Appeals was conipletely justified in pies that conclusion to be clearly 
(orroncous on the mndisputed facts As Inte as the 1968-1969 school year, | 
“the Board nasigned 729% of all black teachers to schools that were 90% 
, oF More black, and only 9% of white teachers to such schools. And faculty 
* segregation disappeared completely only after efforts of the Department 
of Health Eduention, and Welfare under Tithe VE of the ( ‘ivil Rights Act 

of 190 See 446 Fo Supp. at 1238. 
The Court of Appeals found that the District Court had committed 
eleny error ip reversing its carher findmgs of purpose as to certain optional 
zones, which the Court of Appeals had earlier affirmed’ and this Court 

had not set aside. 583 F.2d, at 255. 
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, tern appeared - with reapeot, to additions of slaaabeou: apace. 


made to exjsting ‘schools. Spyenty-eight of a total of 86 addi- 
tions were madé to. schools that were 90%, of one yace. We 
see no reason to disturb these fagtual determinationsy which 
cone lusively show the Breach of duty found by the Court, of 
Appeala. 
Cc. 
Winally, Saulioners contend! ‘that the District Court. cor-. 
rectly interpreted our earlier decision in this litigation’ as: 
requiring respondents to prove with respect to cach individual 
act of diseriminntion piocieily what tffeot it has. had on eur- 
rent patterns of segregation."* | This argument results from a 
misunderstanding ef Dayton 1. where the violation that, had 
then been established included at most a few high echools. | 
See Columbus, ante, ab ~~ 0. 5 and -- > pp. 3 and 6, supra. 
Wo havo fourd-no reason fo fault the Court of Appeals’ find- 
ings af tér our remand cues sufficient case of current, aystem- 
wido effeet had been established. Un" relianee on its decision 
in Columbus, the Court of Appeals held that: 


“Wrst, the dual school system extant at the time of 


Brown T entbtaced ‘a systemwide program of segregation 
affecting a~substantial portion of the schools, teachers, 
and facilities’ of the Dayton schools, znd, thus, clearly 
had systemwide impact, Adoondly, the poat-1954 
fnilure of defendants to desegregate the school system in 
contravention of their affirmative constitutional duty 
obviously had systemwide impact... . The impact of 
defontants @Practices with respect to the assignment of 
faculty and students, use of optional attendance zones, 
achool construction and site seloction, pend grade structure 


tition alxo contend that. the reapoprdiit children have failed to 


establish their atanding to bring this action. This challenge ‘is dopondent 
on petitioners’ major contentions, for if the Court of Appealg was correct 
that the current, systemwide segregation is a result of past unlawful con- 


duet then respondents, ag atudonts in tho system, clearly havo standing. 
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and reorganization eFearly waa systomwide in that getions 


perpetuated and increased public school, segregation in | 


~ Dayton.” 583 Fr. 24 at 258, quoting, Hoves, supra, at 201. 
As we noto in Golumbua ‘tdtlay, the is not a nfisuse of 


Keyes)! “Where ‘we held that purposeful discrimination in ® 
‘substantial part of # school syatem furnishes a sufficient basis 


far atc inferential finding of a systemwide discriminatory in- 


tent unless othervise€ebutted. and that ven the purpose to. 


operate a dual school system one could infer a eonnection 
between such a purpose and racial soparation in other parts 
of the school system.” Columbus, ante, at —-. 
Swank, supra, at 26. The Court of Appeals was also quite 
juatiked in utilizing the Board's total failure t@ fulfill its 


wflirn(ative duty--and indeed its conduct resulting in ipereased | 
. Segregation-- to 


trace. the current, systemwide segregation 
» the ptfrposefully dual system of the 1050’s pnd to 
su prauent acts of intentional discrimination. See 

ih ‘olumbus, ante, at > Keyes, supra, ab2t; 
upra, at 21, 26- 27. - 

BeeaRee the Court. of Appeals doimiteed no prejudicial 
errors of fact’ or law, the judgment appealed from must he 
affirmed, ; : " - at 
zag So ordered. 
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. . . - United States Court of Ap-_ 


v 
a 7a a ~ poals Tor the Sixth Circuit. 
Mark Brinkman et al. us ; 


7 é ‘ 
[July 2, 1979) : 


Mr. Justicn ReANnqutst, with whom Mr. Justres Pow pL. 


joins, dissenting, —_ a 


For the reasons set out in my dissent in Columbus Board 
of Education vy. Penick, No. 78-810 (1979), 1 cannot join the 


Court's opinion in this ease. Both the Court of Appeals for 


the Speth Girenit and thia Court used their respectiv Colum- 
bus opinions aa & roadmap, and fot the. reasons a a ng 


subscribe tg the affirmative duty, the foreseeability test, the 


cavalier treatment of causality, and the false hope of Keyes 
and Swann rebuttal in Columbus, | cannot subseribe to them 


here. Little would be gained by another “blaw-by-blow”’ 


recitation in dissent of how the Court’s-cascade of presump- 
tions in this case sweeps away the distinoti ‘between ‘de 


facto and de jure segregation. 


. In its haste to affirm the Court of Appeals, the Court barely 
breaks stride to note that there were some “overreading of 


Swain the Qourt of Appeals conchision that there was a 


“dual” school aystem at the time of Brown I, and that the 
court had the wrong conception of segregative intent, 7. ¢., the 
mysterious Olyver standard which this Court thinks tho an 
of Appeals talks a lot about but never really applies. \ 

“nt 8 9,009. But as the Court more eandidly recognizeptn thie 
ease, the affirmative duty renders any discussion of Regrega- 
tive intent after 1954 gratuitous anyway. The Court is Nso 
more honest about the stringeney of the standard by which 


. all post-1954 conduct is to Eee “The ‘Board- has a 
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‘“heavy - Gurdon?’ of showing that actions that” increased 

or continued the.-effects of Ube duat school system serve 
impottant and legitimate ends.” Ante, ont 11 eupanes 
added). : ) 
I think that. the Columbus ais Dayton Hiaiick: Court 
opinions point out the lnyttation of my Brother Srew arr 
perception of the proper roles of the Arial judge and reviewmng | le 
courts, That this And other appellate courts must defer to ( 
the factfindings of triaNvourts is unexceptionable. Wath the 

aid bf this observation, he concludes that the Court of Ap- 
yleals. should be: affirmed -in: Columbus, insofar as it agreed 

with the District Court there, and-should be reversed here ‘ 


because if upset. the District Court’s conclusion that there ‘was .' 


no warrant for atdesegregation remedy. But even a casyal 
reading of the Distriet Cour. opmious .makes it very clear 7 & 


‘that the primary determinants of the different results in these , 


two cases were tivo totally eee conceptions of the law 
and methodology that govern schoo deregregation litigation. 

The District Judge im Dayton did not employ a post-1954 ‘4 
“affirmative duty” test. Violations he did identify were _ 
found not to have any causal relationship to existing condi- aa 
tions of segregation in the Dayton school system. He did . 
ceseeability test for intent, hold the school 

for residential segregation, or impugn the 

neidhber hoot policy as an explanation for some eXist- 

in a race schools. «in short, the i hs and Columbus 

liptrit judges had completely different jdeas of what the law 


syste 


- required. As lam sure my Brother Srewarr agrees, it _ 


reviewing courts to make those requirements clear. 

Thus the DistrieCourt apinions in these two cases demo « 
strate dramatically the hazards prescuted by the laissez-f 
theory of appellate review mse hookdésegr egation cases, “And : 
I have no doubt that the Court. of Apfpeals’ heavy-handed 
approach im this cage is to gome degree explained by the per- 
ceived mequity of meee a systemwide raciakbalance — , 
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remedy on Columbus while finding no violgtion in Dayton." 
The simple meting out pf equal remedies, howevey, isnot, by’ 
any means “equal justite under law. - 9 


7 : } XN iJ : { 


"Tho Court of Appeals did not oven‘remand to allow the Dayton school 
authorities the opportunity to show that a moro limited remedy waa war- 
ranted, even though the Court of Appeals mado findings of fact with re- 
‘apect to hability that had never been made before by, any eourt. in: this 
long fitagation, and therefore were never part of a remedy hearing. ‘This 
doubtlessly reflects the wish Appeals’ honest Appraisal of the futility of 


attempts at Swann rebuttafiby a School Board. . «s 
ths 
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